§96.27

public domestic authority or local law
enforcement authority unless:

(1) Otherwise authorized by the agen-
cy or person in writing;

(2) Otherwise required under Federal
or State laws; or

(3) Required pursuant to subpart M of
this part.

(c) Unless the names and other infor-
mation that identifies the birth par-
ent(s), prospective adoptive parent(s),
and adoptee(s) are requested by the ac-
crediting entity for an articulated rea-
son, the agency or person may with-
hold from the accrediting entity such
information and substitute individ-
ually assigned codes in the documents
it provides. The accrediting entity
must have appropriate safeguards to
protect from unauthorized use and dis-
closure of any information in its files
that identifies birth parent(s), prospec-
tive adoptive parent(s), and adoptee(s).
The accrediting entity must ensure
that its officers, employees, contrac-
tors, and evaluators who have access to
information or documents provided by
the agency or person have signed a
non-disclosure agreement reflecting
the requirements of §96.26(a) and (b).
The accrediting entity must maintain
an accurate record of the agency’s or
person’s application, the supporting
documentation, and the basis for its
decision.

§96.27 Substantive criteria for evalu-
ating applicants for accreditation
or approval.

(a) The accrediting entity may not
grant an agency accreditation or a per-
son approval, or permit an agency’s or
person’s accreditation or approval to
be maintained, unless the agency or
person demonstrates to the satisfac-
tion of the accrediting entity that it is
in substantial compliance with the
standards in subpart F of this part.

(b) When the agency or person makes
its initial application for accreditation
or approval under the standards con-
tained in subpart F of this part, the ac-
crediting entity may measure the ca-
pacity of the agency or person to
achieve substantial compliance with
these standards where relevant evi-
dence of its actual performance is not
yet available. Once the agency or per-
son has been accredited or approved
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pursuant to this part, the accrediting
entity must, for the purposes of moni-
toring, renewal, enforcement, and re-
application after adverse action, con-
sider the agency’s or person’s actual
performance in deciding whether the
agency or person is in substantial com-
pliance with the standards contained in
subpart F of this part, unless the ac-
crediting entity determines that it is
still necessary to measure capacity be-
cause adequate evidence of actual per-
formance is not available.

(c) The standards contained in sub-
part F of this part apply during all the
stages of accreditation and approval,
including, but not limited to, when the
accrediting entity is evaluating an ap-
plicant for accreditation or approval,
when it is determining whether to
renew an agency’s or person’s accredi-
tation or approval, when it is moni-
toring the performance of an accred-
ited agency or approved person, and
when it is taking adverse action
against an accredited agency or ap-
proved person. Except as provided in
§96.25 and paragraphs (e) and (f) of this
section, the accrediting entity may
only use the standards contained in
subpart F of this part when deter-
mining whether an agency or person
may be granted or permitted to main-
tain Convention accreditation or ap-
proval.

(d) The Secretary will ensure that
each accrediting entity performs its
accreditation and approval functions
using only a method approved by the
Secretary that is substantially the
same as the method approved for use
by each other accrediting entity. Each
such method will include: an assigned
value for each standard (or element of
a standard); a method of rating an
agency’s or person’s compliance with
each applicable standard; and a method
of evaluating whether an agency’s or
person’s overall compliance with all
applicable standards establishes that
the agency or person is in substantial
compliance with the standards and can
be accredited, temporarily accredited,
or approved. The Secretary will ensure
that the value assigned to each stand-
ard reflects the relative importance of
that standard to compliance with the
Convention and the IAA and is con-
sistent with the value assigned to the
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standard by other accrediting entities.
The accrediting entity must advise ap-
plicants of the value assigned to each
standard (or elements of each standard)
at the time it provides applicants with
the application materials.

(e) If an agency or person has pre-
viously been denied accreditation or
approval, has withdrawn its applica-
tion in anticipation of denial, has had
its temporary accreditation with-
drawn, or is reapplying for accredita-
tion or approval after cancellation, re-
fusal to renew, or temporary debar-
ment, the accrediting entity may take
the reasons underlying such actions
into account when evaluating the agen-
cy or person for accreditation or ap-
proval, and may deny accreditation or
approval on the basis of the previous
action.

(f) If an agency or person that has an
ownership or control interest in the ap-
plicant, as that term is defined in sec-
tion 1124 of the Social Security Act (42
U.S.C. 1320a-3), has been debarred pur-
suant to §96.85, the accrediting entity
may take into account the reasons un-
derlying the debarment when evalu-
ating the agency or person for accredi-
tation or approval, and may deny ac-
creditation or approval or refuse to
renew accreditation or approval on the
basis of the debarment.

(g) The standards contained in sub-
part F of this part do not eliminate the
need for an agency or person to comply
fully with the laws of the jurisdictions
in which it operates. An agency or per-
son must provide adoption services in
Convention cases consistent with the
laws of any State in which it operates
and with the Convention and the IAA.
Persons that are approved to provide
adoption services may only provide
such services in States that do not pro-
hibit persons from providing adoption
services. Nothing in the application of
subparts E and F should be construed
to require a State to allow persons to
provide adoption services if State law
does not permit them to do so.

§96.31
8§96.28 [Reserved]

Subpart F—Standards for Conven-
tion Accreditation and Ap-
proval

§96.29 Scope.

The provisions in this subpart pro-
vide the standards for accrediting
agencies and approving persons. Tem-
porary accreditation is governed by the
provisions in subpart N of this part.
Unless otherwise provided in subpart N
of this part, the provisions in this sub-
part do not apply to agencies seeking
temporary accreditation.

LICENSING AND CORPORATE GOVERNANCE

§96.30 State licensing.

(a) The agency or person is properly
licensed or otherwise authorized by
State law to provide adoption services
in at least one State.

(b) The agency or person follows ap-
plicable State licensing and regulatory
requirements in all jurisdictions in
which it provides adoption services.

(c) If it provides adoption services in
a State in which it is not itself licensed
or authorized to provide such services,
the agency or person does so only:

(1) Through agencies or persons that
are licensed or authorized by State law
to provide adoption services in that
State and that are exempted providers
or acting as supervised providers; or

(2) Through public domestic authori-
ties.

(d) In the case of a person, the indi-
vidual or for-profit entity is not pro-
hibited by State law from providing
adoption services in any State where it
is providing adoption services, and does
not provide adoption services in Con-
vention countries that prohibit individ-
uals or for-profit entities from pro-
viding adoption services.

§96.31 Corporate structure.

(a) The agency qualifies for nonprofit
tax treatment under section 501(c)(3) of
the Internal Revenue Code of 1986, as
amended, or for nonprofit status under
the laws of any State.

(b) The person is an individual or is a
for-profit entity organized as a cor-
poration, company, association, firm,
partnership, society, or joint stock

411



